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LEADING THROUGH ADVOCACY AND INNOVATION

February 22, 2022

North Dakota Ethics Commission
Attn: Hon. Ronald Goodman, Chair
101 Slate Dr., Suite 4

Bismarck, ND 58503
ethicscommission@nd.gov

RE:  Written Opposition to Proposed Conflict of Interest Rule 115-04
Dear Chair Goodman:

I am writing on behalf of the Lignite Energy Council (LEC) and its membership which consists of
over 250 organizations that consist of electricity utilities, lignite coal mines and contractor/supplier
members. Our overall mission and purpose are to provide the lignite industry workforce with a voice
in legislative, regulatory and public affairs matters.

In a previous Ethics Commission hearing on December 15, 2021, there was reference to the coal
industry’s political action committee that was used as an example of how current campaign finance
laws work. As a follow up to that discussion, LEC would like to add some more detail and
clarification with how our CoalPAC activities are transparent and consistent with all campaign
finance laws and rules as directed by the constitution and the Secretary of State’s office, who has the
legal oversight and enforcement of our state’s campaign finance activities.

How Does CoalPAC Operate and Follow Current Law?

LEC staff manages the North Dakota Coal Political Action Committee, otherwise known as
CoalPAC. The CoalPAC has been operating since May 5, 1982 and has complied with all state
election and campaign laws since that time. In the past two-year election cycle ending in 2020, the
CoalPAC treasurer transparently filed nearly fifteen quarterly and 48-hour reports with the Secretary
of State’s (SOS) office, under penalty of law, that list and detail every individual political donation
received and candidate contribution that is made. This information is publicly available on the SOS
website for anyone to review going back many years.

CoalPAC’s fundraising comes from multiple events that occur each summer and fall that consist of
golf tournaments, trap shooting events and motorcycle rides that are attended by people who work in
the industry. The attendees are made up of machine operators, environmental managers, truck
drivers, plant operations staff and those who service the mines and plants with either expertise or
parts and supplies. Our golf tournaments take place at three separate golf courses and consist of over
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one hundred participants each year. The events are done in the much the same manner as any other
industry related PAC that exists for farmers, teachers, businessmen, realtors, insurance agents, etc.

Disqualification of “Quasi-Judicial” Public Officials from Constitutional Proceedings

In the commission’s draft rules there are proposed provisions regarding “quasi-judicial proceedings.”
LEC is concerned about the creation of a neutral decision maker. Our state constitution plainly puts
any decision of disqualification from a “quasi-judicial proceeding” on the public official and the
public official alone. Our constitution explicitly provides “directors, officers, commissioners, heads,
or other executives of agencies shall avoid the appearance of bias and shall disqualify themselves in
any quasi-judicial proceeding in which monetary or in-kind support related to that person’s election
to any office, or a financial interest not shared by the general public as defined by the ethics
commission, creates an appearance of bias to a reasonable person.” N.D. Const. art. XIV, § 2(5)
(emphasis added).

When the CoalPAC committee makes a political contribution, it essentially makes a free speech
decision on which political candidate has the perceived best experience, knowledge and personal
views on issues related to the lignite industry. Just as any other PAC would choose to support
candidates that support their political views, the individual donor has the freedom to choose where to
invest their personal money in order to have a voice in the political process.

How does one draw a conflict-of-interest line from a coal miner who attends a political fundraiser
and donates $200 to a perceived biased outcome at the Public Service Commission for a project that
went through the legal process and was approved based on merit? Where does the line begin and end
for any political donation that is received by a statewide elected official who serves their
constitutional duties on a board or commission? The proposed rules as they are written do not answer
this or many other constitutionally relevant questions.

In summary, LEC and CoalPAC already follows clear and consistent law found in the constitution
and passed by the legislature as it pertains to campaign finance and current ethics related law as do
the elected officials. LEC also believes that the current legal guidelines and practices that are adhered
to by elected officials to identify and recuse themselves in a proceeding is working.

We respectfully request that the commission adopts a rulemaking process that is publicly posted that
details what procedural process it is following to ensure that its proposed rules receive proper review
and participation from the public.

Sincerely,
Jonathan Fortner
Vice President of Government Relations and External Affairs
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